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 内容摘要 
随着跨国公司越来越多地滥用转让定价来转移利润并侵蚀税基，各国普
遍通过转让定价初次调整和相应调整来应对这种国际避税行为，但调整后实
际的利润分配却依然与初次调整的结果不一致，调增的交易所得并未实际返
还给被调整企业。因此，部分国家在其国内税法中引入了转让定价二次调整
制度来应对这一问题。目前世界各国的转让定价二次调整主要分为四种模
式，分别是推定借款模式、推定股息模式、推定股权投资模式和自行返还模
式，这四种不同性质的二次调整模式各有其不同的税收影响和优缺点。此外，
由于各国二次调整制度存在差异且缺乏统一的国际协调，转让定价二次调整
还很有可能引发对股息或利息的国际重复征税。站在中国的角度，中国目前
在转让定价二次调整的立法和实践中都处于缺位的状态，但未来税法中却很
可能会引入这一制度。笔者建议中国结合自行返还、推定股息和推定股权投
资三种模式来构建二次调整制度，同时通过税收协定和国内立法来消除二次
调整引发的国际重复征税。 
本文除绪论和结语之外，共分为五章十三节。第一章为转让定价二次调
整的概述，其中第一节论述了转让定价二次调整的基本概念与特征，第二节
通过分析二次调整与国际反避税、公司经营治理和国家宏观经济的紧密联
系，强调了二次调整制度的必要性，第三节重点介绍了二次调整中的三个基
本原则，即独立交易原则、实质课税原则和避免国际重复征税原则。 
第二章为转让定价二次调整的模式，该章全面分析了主动调整和被动调
整两大类下的四种基本模式，其中共分为四节，各节分别分析了推定借款模
式、推定股息模式、推定股权投资模式和自行返还模式的性质和税收影响，
并分别评价了各种模式的优点和存在的问题，为后文对国际重复征税的分析
和中国转让定价二次调整制度设计奠定了基础。 
第三章为转让定价二次调整引发的国际重复征税，其中第一节探究了二
次调整中国际重复征税的产生原因、主要类型及影响，第二节则从国际法的
角度分析了税收协定中抵免条款、相互协商程序和税收仲裁程序对国际重复
征税的规制，第三节从国内法的角度分析了税务行政救济程序、税务行政诉
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讼程序、税务仲裁程序和其他特殊程序对国际重复征税的规制。 
第四章为中国构建转让定价二次调整制度的建议，第一节简要叙述了中
国转让定价二次调整的立法概况及未来发展，第二节通过比较二次调整的四
种调整模式，结合世界各国的二次调整模式选择，提出了构建中国二次调整
制度的建议，第三节则是针对二次调整可能引发的国际重复征税，建议通过
运用税收协定和完善国内立法的方式来消除国际重复征税。 
 
关键词：转让定价；二次调整；国际重复征税 
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 ABSTRACT 
As transfer pricing is increasingly used by multinational Enterprises (MNE) 
to shift profits and erode the tax bases of relevant countries, those countries 
generally deal with that through primary adjustments and corresponding 
adjustments for tax purpose. However, they do not alter the fact that the excess 
profits of the MNE group represented by the adjustment are not consistent with 
the result that would have arisen if the controlled transaction had been 
undertaken on an arm's length basis, and the excess profits have not been actually 
returned to the adjusted enterprise from abroad. Thus, some countries have 
introduced secondary adjustments to address this issue. There are four major 
patterns around the world, including Constructive Loan, Constructive Dividend, 
Constructive Equity Contribution and Repatriation, which have different tax 
results as well as advantages and disadvantages. In addition, secondary 
adjustments may lead to international double taxation on interest and dividend 
due to different legislations worldwide and deficient international cooperation. 
From China's perspective, China is under the absent of legislation and practice 
with regard to secondary adjustments, though there's a strong possibility that 
China is going to legislate for that. Therefore, this dissertation suggests that 
China shall apply Repatriation, Constructive Dividend and Constructive Equity 
Contribution, and avoid international double taxation by bilateral tax agreements 
and domestic legislation. 
The main part of this dissertation divides into four chapters and thirteen 
subchapters without the introduction and conclusion. Chapter I elaborates the 
overview of secondary adjustments, among which Subchapter I introduces the 
most fundamental concepts and characteristics of secondary adjustments, 
Subchapter II emphasized the importance by analyzing the close contact with 
anti-tax avoidance, company management and national macroeconomic, 
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Subchapter III included three basic principles of secondary adjustments that are 
the arm's length principle, the substantive taxation principle and the double 
taxation avoidance principle. 
Chapter II explains four patterns of secondary adjustments. This chapter 
fully analyzes positive adjustments and passive adjustments and is divided into 
four subchapters. These subchapters elaborate the different nature and tax results 
of Constructive Loan, Constructive Dividend, Constructive Equity Contribution 
and Repatriation, and evaluate these four patterns separately, which lays the 
foundation for the next discussion. 
Chapter III is about the international double taxation caused by secondary 
adjustments. Specifically, Subchapter I contains the reasons, major types and 
influences of double taxation. Subchapter II analyzes the credit method, the 
mutual agreement procedure and the tax arbitration procedure in bilateral tax 
agreements, and Subchapter III introduces domestic legislations including the tax 
administrative relief system, the tax administrative litigation system, the tax 
arbitration system and other special systems to settle international double 
taxation. 
Chapter IV focuses on the establishment of secondary adjustments in China. 
Firstly, Subchapter I summarizes the status quo and the future development in 
relation to secondary adjustments in China. Then, Subchapter II recommends the 
most appropriate patterns by comparing the above four patterns and referring to 
other countries' practices. Lastly, Subchapter III puts forward suggestions to 
eliminate international double taxation through bilateral tax agreements and 
domestic regulations. 
 
Key Words: Transfer Pricing; Secondary Adjustment; International Double 
Taxation 
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绪  论 
1 
绪  论 
一、研究缘起 
在国际经济活动中，跨国公司利用关联企业交易转让定价进行税收筹
划，已经成为一种常见的避税手段。转让定价的安排涉及多种交易和方式，
涵盖包括一般贸易，服务贸易和融资等企业经营的各个领域，常见的做法之
一是跨国公司在高税国的企业以低价向其低税国关联企业销售货物、提供劳
务或转让无形资产，或是低税国企业以高价向高税国企业销售货物、提供劳
务或转让无形资产。通过这种方式利润就从高税国转移到低税国，从而实现
了最大限度地减轻跨国公司税收负担的目标。 
转让定价的初次调整是指受到关联交易影响的国家对本国企业的相关
交易价格进行调整，通过调整相应的关联交易转让定价将交易利润额转回从
而实现对调增的交易利润征税的目的。而在进行相应征税后，对于实际交易
是否需要转回，以及采用何种措施促使交易转回，就引出了转让定价二次调
整的问题。经合组织于 2010 年 7 月发布了《跨国公司与税务当局转让定价
指 南 》 （ OECD Transfer Pricing for Multinational Enterprise and Tax 
Administration）（以下简称“转让定价指南”），其中将这种对初次调整调
增的交易额在未进行交易转回的情况下另行征税的行为称为转让定价二次
调整（Secondary Adjustment）。 
我国现行有效的企业所得税法中并没有直接引入二次调整的概念，虽然
于 2006 年发布的《国家税务总局关于关联企业间业务往来转让定价税收管
理有关问题的通知》（国税函[2006]901 号）中对于二次调整已经有了相关规
定，可是该文件的依据之一是《外商投资企业和外国企业所得税法》及其实
施细则，随着“两法”合并后新企业所得税法的实施，从法理上讲该文件已
经失效，事实上，在历史上 901 号文也未在实践中得到广泛运用。在新企业
所得税法实施之后，国家税务总局虽然在反避税方面出台了很多相关的规
定，但是并没有涉及转让定价的二次调整，所以从立法上来说我国转让定价
的二次调整尚处于空白状态。在此次的特别纳税调整实施办法修订中，我们
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